The first two years of the Trump administration have proven to be tumultuous, and the
area of environmental regulation is no different, as the administration has sought to rollback or
overturn over fifty environmental rules over the course of the first eleven months of the
administration.' This rollback has heightened the need for environmental class actions arising out
of toxic exposures to both protect communities from polluters and act as a deterrent, encouraging
companies to take adequate measures to avoid polluting their communities.” In considering the
current administration’s apparent goal of undermining institutional environmental protections for
communities, and in considering the real benefits our environmental class actions have had for
communities which otherwise would have been left with no real means of redressing pollution, it
is apparent that trial lawyers must step into the void to protect our communities from polluters
through the class action device.

In order to appropriately prosecute these cases it is important to keep in mind the types of
damages which lend themselves to class treatment on behalf of communities and municipalities,
including claims for damages arising out of the diminution of property values, medical
monitoring expenses and loss of the quality of life."" Municipalities or other public entities may
also pursue claims arising out of economic costs incurred in remediating pollution. While each
of these claims may be viable based on your jurisdiction, it is extremely important to properly
investigate a case before filing, and draft the complaint to maximize the chances of being able to
pursue claims as a class.

Diminution of Property Value

A claim alleging damages arising out of the diminution of property value “the difference

between the value of the land before the harm and the value after the harm, or at [plaintiff’s]

election in an appropriate case, the cost of restoration that has been or may be reasonably



incurred.” ™ The claim of diminution of property value recognizes that stigma which attaches to
property once it is discovered that the property is contaminated.”

In order to pursue diminution damages on a class wide basis it will often be necessary to
retain experts who can opine as to the scope of contamination. An expert will also be necessary
to testify as to the real estate market and the effect that the contamination or the discovery of the
contamination, had on the market value of the properties in the class area. Often, the diminution
of damages claim is linked to a study or other publicity which highlights the contamination of a
geographical area by a polluter. For example, The Supreme Court of New York recently
certified a class for diminution of property value claims related to a Coke refining facility which
spewed ash into the air, polluting the town of Tonawanda, based on the results of an Air Quality
Study and Health Effect Study conducted on the town."

Medical Monitoring

Medical Monitoring damages represent the costs of expenses to be incurred by a victim
of toxic exposure for medical testing to monitor for the warning signs of disease related to the
exposure. There is a split between states which permit medical monitoring charges regardless of
whether an injury has been suffered”’ and those which require a physical injury to person or
property in order to pursue a claim for medical monitoring damages.""

These claims will necessitate expert testimony to substantiate the quantity of exposure,
the increased risk at which class members have been placed by the exposure, and the benefits of
testing/early detection for class members. In cases involving successful monitoring claims,
monies can be distributed into a court appointed trust to pay for monitoring costs, or presented to
class members as a lump sum to defray future medical expenses class members are expected to

incur in the future. It is also important for Plaintiffs lawyers pursuing certification for medical



monitoring classes to focus the Court on the fact that medical monitoring is an exercise of the
Court’s equitable powers, and therefore certification should be granted as an injunctive class,
under a State’s ancillary to rule F.R.C.P. 23(b)(2) as opposed to a monetary damages class under
the ancillary to rule F.R.C.P. 23(b)(3).*

Loss of Quality of Life

An element of damages which may also be pursued on a class-wide basis for
environmental contamination is loss of quality of life, including damages for “inconveniences,
aggravation, and unnecessary expenditures of time and effort...as well as other disruption in

X

[plaintiffs’] lives.”” These claims are largely limited to plaintiffs occupying contaminated
properties (even if those plaintiffs do not own the property, i.e. renters); and non-occupying
owners will likely be barred from making claims for damages arising out of the loss of quality of
life.X

Conclusion

As the Federal Government moves to shed its responsibilities as a proponent for the
cleanup and remediation of environmental contamination, local governments and individuals will
likely need to seek redress for contamination on their own. These claims may be prohibitively
difficult and expensive to bring as individual claims, and by necessity a number of them will
require the class action device. In bringing these classes it is important to focus on the damages
model which will maintain class cohesiveness. This question is one which must be considered

before the case is filed and the claim should be and which present both liability and damages

issues which at times require the
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