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At the age of four weeks the infant
son of a Young Air Force couple was
brought to the Family Practice Clinic of
a major Air Force teaching hospital in
Califorma. The child had been vomit­
ing blood while in the care of his fa-

the
In re(:ognitJion of the unde!:st<l!11ding

and often eS(:al2Iwlry
nature of child aliSO states have
ad,oplted laws rel~uiri!llg the of

M.D. his seminal article, The
Battered Child Syndrome,! the under­
standing of the medical profession of
child abuse has grown significantly.
Central to this understanding is the
concept that a child presenting at a
medical facility with an intentionally
inflicted injury even of a relatively mi­
nor nature is a member of a risk
group for future abuse which aU too
often is of a seriously injurious or life
threatening nature. As the office of the
California Attorney General stated in
the introduction to its manual on child
abuse:

A parent or caretaker may
inflicting minor injuries and

go on to cause more serious harm
over a period of time. TIlel·etione.

intlicted small
injuries and with pre·
ventative action may save a child
from future permanent or
dearh.2

mal

the baby, in the care of the father
was reported by the father to have
swallowed a home made toy which was
about the size of a cigarette pack The
mother and grandmother rushed to the
child's aid but could not extricate the
toy which was fully below the uvula.
The toy was not removed until seven
or minutes later when the medics
arrived and removed it with hemostats.
He was taken to the children's
hospital in Philadelphia, where the fa­
ther's story of the baby swallowing this
toy was immediately suspected. A child
abuse skeletal survey was ordered and
seven fractured ribs and a fractured
clavicle in remote of healing
were noted. The father was arrested
and with various criminal of·
fenses assault and

at the Ivledical

was
Philal:ieJphia area when

ther. The
Center noticed lesions in the soft pal­
ate and in the posterior pharynx. After
several consultations over the next
CUUJ-liC of days and x-rays which were
read as normal, the diagnosis of a rare
congenital defect known as Split Noto­
chord was made. The anx­
ious mother was told that she had noth·

to worry that had a
mild case of Split Notochord SYlldrorrle
and that no surgery would be neces-
SOlry. At the three month check-
up, at the same noticed
that the cong,eniltal
had dis;lPp,earl~d

Several months later the
at in

child abuse and
Most statutes impose criminal penaltilE:S
on for failure to report
suspected child abuse and eight states
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Civil liability for failure to diagnose
and report child abuse may be estab­
lished under traditional principles of
medical negligence as well as pursuant
to statute in eight states. The criminal
penalties proVided under the statute
for failure to report as well as the stat­
utory civil penalties require wilLful fail­
ure to report and have been rather in­
frequently enforced given the magni·
tude of nonreporting that is believed to
occur in the United States.

The traditional negligence approach
to establishing liability for failure to di­
agnose child abuse has numerous ad­
vantages over the criminal enforce'
ment penalties. First a negligence ac·
tion can be brought on behalf of an
abused child for failure to diagnose
child abuse and if successful, result in a
judgment that may be of critical impor·
tance to the future welfare of the
abused child. Second, the action may
be predicated upon a failure by the
medical professionals to be cognizant
of the diagnostic tools and criterion es·
tablished within the medical pnJfession
for chUd abuse. Action
may also be based upon the failure of
the doctor or nurse to the estab·
lished child abuse of his/her
institution to a case of pOlssilble
abuse. Proof is not upon
k.'1ovvin,g failure to report which will
often be very difficult to prove.

the case offailure to di,lgflosie
child abuse is founded in the Restate­
ment (Second) of Torts 449:

If the likelihood that a third per-

their abusing parents without so much
as counseling. Far too many subse­
quently become victims of more seri­
ous abuse than that with which they
initially presented. According to a
study conducted for the federal gov­
ernment in 1979, professionals failed
to report as many as half of the mal­
treated children with whom they came
in contact and as many as 50,000 chil­
dren with observable injuries severe
enough to require hospitalization were
not reported, 5 '\.

Proof of Civil Liability For
Subsequently Sustained Abuse

• An fees quoted in advance initial

• Audio-Visual aids, computer research, and
comprehensive of medicalliterawre
when necessary.

• Prompt reports rendered.

above are frequently overworked and
understaffed, the authorities in the field
generally agree that the passage of the
Child Abuse Reporting Laws has dra­
matically improved the system for deal­
ing with the problem of abuse and con­
sequently improved the outcome for
untold numbers of children. New York
State reported a decline in child abuse
fatalities of 50 percent within five years
of the passage of its child abuse report­
ing statute and in Denver, Colorado the
number of children who died from in­
flicted injuries declined from 20 a year
to less than one per year. At the same
time, according to the National Coun­
cil on Child Abuse and Family Vio­
lence, documented reports of child
abuse have risen from a level of ap­
proximately 150,000 in 1963 to
1,712,641 in 1984. Between 1976 and
1982 reports of abuse and neglect in­
creased by 123 percent.4

Although the statistics show prog­
ress, it is also recognized that many of
the most devastating presentations of
child abuse were preceded by visits to
doctors, medical centers or social
agencies for less serious sequelae of
abuse and the relatively minor trauma
was not recognized as abuse, In other
cases there may have been recognition
or but no Conse­
quently many children are returned to

For further information, Call or Write

.. Written signed reports by appropriate
specialists.

• Same expert witness will testify and
back-up written report.

ill Eminently qualified board certified
specialists throughout the United States.

T

cel'titLed medical and surgical Sp~~ci2Ilists

kine. eV;alllatiotl, conferring
malpractice litigation.

-O\Jv-'TJl-l

have civil penalties within their
statutes.3 The statutes require the re­
porting of child abuse by professionals
dealing with potentially abused chil­
dren including doctors, nurses, social
workers, teachers, and others.

Since it is recognized that the diag­
nosis of abuse is frequently not made to
an absolute certainty, the statutes have
reqUired reporting when abuse is sus­
pected. Upon reporting, further inves­
tigation of the family situation by the
social welfare agency empowered to
deal with possible child abuse in the
jurisdiction is required. Prior to or si­
multaneously with reporting, doctors
are empowered to admit children to
the hospital in order to evaluate their
condition and provide short term pro­
tection. Generally this admission may
be ordered without parental consent.
In the military, Child Advocacy Com­
mittees have been established to re­
ceive reports of abuse and to provide
experienced intervention on behalf of
the child. TIle work of the Child Advo­
cacy Committee takes place in con­
junction with that of the civilian au­
thorities.

While it is often argued that the mil­
itary and civilian agencies described

Child Abuse
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A chil~ presenting at a medical facility
with an intentionally inflicted injury}
is a member of a high risk group for future
abuse which is all too often seriously
injurious or life threatening

son may act in a particular man­
ner is the hazard or one of the
hazards which makes the actor
negligent, such an act whether in­
nocent, negligent, intentionally
tortious, or criminal does not pre­
vent the actor from being liable
for harm caused thereby.
The failure to suspect child abuse

and to begin the process of interven-

tion by which the chUd can be pro­
tected from future harm is a legai cause
of harm to the child who is injured af­
ter being returned to abusing parents
without any diagnosis or reporting of a
presentation of abuse because the risk
of future, more serious abuse is fore­
seeable. 11lt: Supreme Court of Califor­
nia in 1976, delivered the landmark
opinion in this field of law applying §
449 to the diagnosis of battered child
syndrome in Landeros v. Flood. 6 111e
Ltmderos case which went through the
California courts in the early years of
heightened awareness of child abuse
within the medical profession, held
that the medical iiterature on diagnosis
and treatment of child abuse was pro­
bative on the standard of care and that
the degree to which the standard es-

in the literature had been
adopted by the medical in
1971, would be a matter for ex-
pert before the

Proof of for inflicted
to an initial

where the is missed rPilnirp"

a of evi-
dence. First it is necessary to show that
in the late I 9805 of child
abuse and the importance of interven­
tion on behalf of the child is
known and accepted in the medical

community. Virtually aU of the litera­
ture on the subject and most compe­
tent experts agree that the standard of
care at this time requires the physician
to recognize trauma, to investigate the
possibility of intentional trauma as well
as other possible causes of the present­
ing condition, and to report suspected
abuse to the constituted authorities.
The failure to recognize and/or report a

finding that reasonably couid be con­
sidered to be intentionally inflicted is
the first element in establishing negli­
gence in this type of case. The second
phase of proof requires the plaintiff's
attorney to prove that it is now well
recognized that child abuse is a repet­
itive phenomenon that frequently esca­
lates and too often results in severe in-

or death to children for whom
therapeutic or custodial intervention is
not obtained. Hence subsequent abuse
is and should be foreseeable to the
competent medical professional han-

the of abuse. Injury
from subsequent abuse is therefore ac­
tionable when the physician has negli­
gently or knowingly failed to begin the
process of intervention on behalf of the
abused child.

Critical to the first phase of proof is
the expert that
the medical of child
abuse and the tools for
Hon have since the
time of Landeros. 'The literature recog­
nizes three of abuse:

and neglect. All of
these forms ofabuse can result in
OtiS harm to the children. Physical
abuse and neglect cases share the char­
acteristic of commonly haVing precur­
sor presentations when the abuse is of
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a relatively minor nature and which
gives the alert medical practitioners
the opportunity to interrupt the cycle
of abuse.

The leading medical literature on
abuse indicates that in physical abuse
several categories of presentation are
considered diagnostic or at least highly
suggestive of intentional trauma. These
include: I) Eyewitness history; 2) Un­
explained injury-particularly in an in­
fant or very young child. Where an in- "
jury has genuinely been caused by ac- ,
cident the parents will usually be able
to explain how it occured; 3) Implau­
sible history-where parents teU a
story that is unlikely or which does not
make sense; such as multiple bruises on
various parts of the body resulting from
a falloff a chalr onto a thick carpet; 4)
Alleged self-inflicted injuries such as
the child scalded hislher back with hot
water, or roHed over in his/her crib and
broke his/her arm. A very young child
is usually developmentally incapable of
causing injuries to himself/herself
which an abusing parent attributes to
himlher. Many doctors consider this to
be a particularly dangerous category
for further abuse; 5) Alleged sibling in­
flicted injury; and 6) Delay in seeking
medical care for a traumatic injury

All 50 states have
adopted laws requiring
the reporting of
suspected child abuse
and neglect

which may occur because the parent
does not want to take the chance of

discovered at the medical
fl

Within these are numer-
ous medical findings which may be
considered of child
abuse. 1bese include multiple bruises,
particularly in soft or fleshy parts of the
body, bizarre marks such as may be
caused by cigarette burns, lacerations
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with forks or the bottom of a shoe, or
human hand marks or strap marks that
suggest either beating or attempted
strangulation. According to a recent
statement by the Committee on Early
Childhood, Adoption and Dependent
Care published in Pediatrics:

craniofacial injuries occur in half
of child abuse cases... Some au­
thorities believe the oral cavity
may be a central focus for physi-

Action may be based
upon failure of
the doctor
or nurse to apply
established child
abuse protocols

cal abuse because of its signifi­
cance in communication and
nutrition." Injuries to the face
and oral cavity may include
bruises, lacerations, traumatized
or avulsed teeth, fractures, burns,
and other injuriesY

As such dentists also play a key role in
the system of recognizing abuse before
it becomes catastrophic as the injury
may be primarily dental in nature yet
require the same inquiry as to its etiol­
ogy as injuries at a medical

Because a great many bruises and
cuts occur in the normal course of
childhood activities and are not inten­
ticlOa:llv inflicted caretakers it is very
imJPol:tarn that medical dia:gnostici:ans
be familiar with the types of injiJrit:s
that are of abuse.
regarding bruises, burn

or fractures as childhood
ries without critical and
evaluation of their type and location
may cause the physician to miss the
only opportunity that that child will
have to receive before he/she is

catastrophically injured or killed.

Differential Diagnosis

Given the more advanced state of
medical knowledge in the latter half of
the 1980s, the standard of care re­
quires the use of the process of differ­
ential diagnosis in the evaluation of a
child presenting with a condition
which may have resulted from inten­
tional trauma. Many diagnoses are
missed because a doctor seizes upon a
single erroneous diagnosis and does
not subject his conclusions to the pro­
cess of differential diagnosis in which
all of the reasonable etiologies are
listed and progressively eliminated.
TIle question must be, "could the pre­
senting condition be the result of a dis­
ease process, trauma, congenital anom­
aly, or other cause?" The follow-up
question should "if a disease pro­
cess or congenital anomaly is consid­
ered a possible cause; which disease or
defect most resembles the finding?" If
trauma is a pOSSibility the question of
accidental versus inflicted trauma must
be raised. In a neglect case the issue of
parental negligence should be consid·
ered. If several possible explanations
for the presenting condition exist the
nhvsiciaJ1 should go the pro­
cess of eliminating conditions and
ranking those that cannot be elimi­
nated. If intentional trauma remains on
the list after this process then child
abuse foHow-up should be instituted.
This would include social work evalu­
ation, body scan x-rays in young chil­
dren, further evaluation of the primary

and documentation of
the injury. This process recognizes that
one or more of the alternative
noses may remain on the differential at
this Differential di.lgn:osis
prevent of what be the
most reasonable for the

condition. Where inten­
tional tf".tuma remains on the differen-

further evaluation for abuse is re­
'-1'''''<'-'''' This is critical because a doctor
not for abuse may miss pa­
thognomonic signs such as posterior
rib fractures, which would make the di­
agnosis certain.
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Duty to Report Suspicion ofAbuse

A critical issue in a case may become
whether the duty to report exists when
intentional trauma remains on the dif­
ferential diagnosis along with one or
more other possibilities after comple­
tion of the medical and social work ex­
aminations. The law in all states re­
quires reporting at the level of suspi­
cion. When abuse remains on the
differential diagnosis at any reason~ble

level of suspicion it should be reported
so that the process of intervention can
be initiated. Certainly if the diagnosis
of intentional trauma is a 20 or 30 per­
cent pOSSibility in the eyes of the ex­
amining physician a report should be
made. Failure to report at this level
may well be considered negligence in a
lawsuit arising from subsequent inju­
ries to this child.

For example in the case of the child
described at the beginning of this arti­
de, upon presentation at the medical
facility with bleeding from the mouth
and lesions observed in the soft palate
and posterior pharynx, the differential
diagnosis should have included acci­
dental trauma, intentional trauma, in­
fection, or congenital defect. Acciden­
tal trauma could have bt:en eliminated
because the parents denied knowledge
of any accident and because an infant
of four weeks of age would be devel­
opmentally incapable of causing this
type of injury to himseH'lherself. If an
accident has occurred the parents will
usually be able to explain the event in
a manner that is consistent with the
presenting injury.

Infection could have been elimi­
nated by the appearance of the wound
and culture. Congenital defect
would have to be considered in terms
of whether there is a known defcct that
presents in a manner consistent with
these lesions. If so, should
have been raised as to the general inci­
dence or ofsuch a as to an
explanation for bleeding in a congeni­
tal defect and as to whether the defect
had been noted at birth or at any other
examinations. Since the answers to
these questions in this case should
have made a congenital defect seem
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somewhat unlikely, then the remaining
possibility of intentional trauma should
have appeared to be stronger.

Medical Management of
Suspected Abuse

Further follow-up within the medical
facility should include social work eval­
uation of the family. Dr. Kempe recog­
nized in 1972, that many cases of child
abuse appear at the emergency ward
where they are handled by inexperi­
enced residents. At that time he stated
that the initial handling of these emo­
tionally charged situations should be
kept simple and straightforward. He
recommended that abuse be consid­
ered in al.l cases of traumatic injury in
small children, that aU preschool chil­
dren and most older children be admit­
ted to the hospital, and that a pediatri­
cian or an experienced social worker
should be consulted by the emergency
room doctor. 10

A strong argument can be made that
when child abuse remains on the dif­
ferential diagnosis that further evalua­
tion of the family by a trained social
worker is critical to the care and final
diagnosis of the child. In many in­
stances, abuse is confirmed or at least
the level of suspicion is increased by
the involvement of a skilled social
work professional. Failure by a medical
center to do social work follow-up on a
possible case of child abuse may be
negligence, if evidence can
be that the social work eval-
uation would have confirma­
tory evidence.

Medical in most child
abuse where abuse
is in young children re(lUires
a skcleta! survey in which the child's
entire skeleton is and the radi­
ologist pays particular attention to
those bones which are frac­
tured in the process of shaking or hat­
tering young children. These include
the ribs, particularly the posterior ribs
in the area of the costa-vertebral junc-

tion and the long bones of the arms and
legs. Possible skull fractures are also
evaluated in this process. Fractures of
the posterior ribs and certain fractures
of the long bones are pathognomonic
of child abuse. If they are observed on
the x-ray, the diagnosis rises to a level
of virtual certainty. But if abuse is not
suspected by the screening physician,
the body scan x-ray will probably not
be ordered. If any x-rays are done they
may not be read with the purpose of
evaluating child abuse and many subtle
fractures may be missed. For an excel­
lent reference on this topic see The Di­
agnostic Imaging of Child Abuse by
Paul Kleinman, M.D. published in
1987. 11

Most medical school curriculums
now inciude child abuse. Pediatric,
family practice, emergency, and radiol­
ogy rotations usually include exposure
of the physician to the handling of
child abuse and the literature in the
field. Therefore, the attorney repre­
senting the misdiagnosed child can rely
on much of the authoritative literature
such as the Kempe and Helfer texts ref­
erenced above to help establish the
standard of care. Additionally, many
hospitals have specific protocols for
the handling of possible abuse cases
which can also be used to establish the
standard of care.

Despite the widespread inclusion of
child abuse education in the medica!
curriculum and the substantia! amount
of authoritative medical literature on
the subject, many doctors remain un·
aware of the diagnostic signs of abuse
andlor are reluctant to suspect and reo

abuse. many chilo
dren who could have been spared se­
vere injury or death at the hands of
their caretakers are returned to the
homes in which suffered minor in-

to be returned dead or se­
inilured at a later date.

Because the criminal for
no:nreporlting are en·
n}.' ,"'.u, civil liability may be the most
imLpclrt,mt available societal tool to en­
courage those physicians who are re­
luctant to report or who remain obliv­
ious to the problem of child abuse and
its diagnostic criteria. As a result of a
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successful lawsuit, children such as the
one described at the onset may be able
to afford the kind of medical care and
therapy that they need as a result of
their injuries which in most cases
would be beyond the means of their
families to prOVide. While the cases do
involve a mixture of medica! diagnosis,
sociology, psychology, and social pol­
icy there are sufficient standards within
the medical profession to ena!?le the
lawyer to recognize and prove tha{ his/
her client could have been spared"the
foreseeable additional abuse inflicted
by hislher parents had the early treat­
ing physicians been sensitive to the is­
sue of child abuse. Hopefully with lia­
bility as a spur, physicians, social work­
ers, hospitals and welfare agencies will
become more aggressive in their han­
dling of possible cases of child abuse
and prevent the type of catastrophiC
harm that has occurred to many chil­
dren throughout the country as a result
of abuse.
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